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A CRITIQUE OF RESTORATIVE JUSTICE: BREAKING 

DOWN BASICS AND BEYOND 

*Akanksha Marwah 

ABSTRACT 

Justice is a supreme virtue which is difficult to define within concrete contours. Fairness, 

equity, good conscience, righteousness, and highest order of morality are some of its essences. 

State and its Criminal Justice system owe equally to victims, responsible parties, and the 

affected communities. With the development of distinction between criminal wrong and civil 

wrong, owing to severity of the crime, State took over prosecution under parens patriae. Intent 

was bonafide. But soon the property in conflict was also taken over by it. Victims were doubly 

jeopardized as they were at the receiving end of the wrath of crime as well as neglected by the 

State to offer sufficient services for them to overcome the injuries that resulted from the harm. 

Hence, studies on restitution reached the forefront to see how law and society can protect 

victims from victimization and revictimization. Research on restorative justice were conducted 

to see if improvements can be made in the criminal justice system to address the needs of 

victims, offenders and affected community. However, in the process, certain limitations were 

also encountered, and suggestions have been put forth to control the shortcomings of 

restorative justice system. 
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INTRODUCTION 

Victims are often designated as ‘forgotten players’ in the events that take place after the crime 

commission.1 While prosecution is being taken up by the State on the behalf of the primary 

recipient of the crime, it also assumes the character of the victim. As a corollary to this, the 

property in conflict ends up being vested in the State and victim is forced to take a backseat 

while State steers the cart of justice. However, with the emergence of victimology as a separate 

branch of criminology, victims’ rights gained more limelight, statutorily and otherwise. Many 

provisions were added in the Indian laws2 as well to ensure that victim does have a say in the 

justice delivery process.  

Current system is often criticized for not answering to all the needs of the victims even after 

including certain provisions related to participation, compensation, hearing on sentence, etc. in 

the statutes. Victimology and victimological research have urged the criminal justice 

administrators to revisit the concept of crime and punishment in the light of rights of victims. 

                                                            
*Research Scholar Faculty of Law, Jamia Milia Islamia, New Delhi 
1 Jo-Anne Wemmers & Katie Cyr, “Victims’ Perspectives on Restorative Justice: How Much Involvement are 

Victims Looking For?” 11 International Review of Victimology 259, 260 (2004). 
2 The Code of Criminal Procedure, 1973 (Act 2 of 1974) s. 2(wa), 24(8), 157(1)(b), 164A, 265B, 265C, 265E, 

357A, 357B, 357C, 372. 
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While it has been realised that reduction of crime is significant, assistance to the victim to come 

out of the trauma must necessarily go simultaneously.  

Similarly, in the benefit crime reduction, shifting of penological trends was seen towards more 

humanistic and reformative practices present post-sentencing. It has been observed that 

punishment has to be oriented towards rehabilitation of the offenders so as to shun the 

criminalistic tendencies breeding inside of them and not to outcast them from the society. 

Nationally as well as internationally, instruments have been signed to include more alternatives 

to detention along with therapeutic measures to make punishment a correctional technique. 

Restorative Justice, in such scenario, comes to the rescue of stakeholders in the criminal justice 

process and offers the cure for the harms done in the transaction of crime. In the words of Theo 

Gavriediles, restorative justice is, “an ethos with practical goals, among which is to restore 

harm by including affected parties in a (direct or indirect) encounter, and a process of 

understanding through voluntary and honest dialogue”.3 

The objective of this paper is to delve into the conceptual understanding of Restorative Justice 

and how it benefits the victims and offenders in enjoying a wholesome justice. Further, the 

endeavour is to identify the limitations of restorative justice approach and probable solutions 

to bridge the gap between theory and practice to eliminate these limitations. At the end, few 

suggestions have been outlined for adoption of restorative justice practices in Indian Criminal 

Justice system. 

CONCEPTUAL UNDERSTANDING OF RESTORATIVE JUSTICE 

“Because injustice hurts, justice should heal.” 

- John Braithwaite 

Howard Zehr, pioneer of Restorative Justice, propagated that it is a cooperative process that 

involves indulgence of all stakeholders in the justice delivery process. These stakeholders 

collectively identify and address the harms, needs and obligations, and discuss how to heal and 

put things right, to the maximum extent possible.4  

Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters5 define 

Restorative Process as “any process in which the victim and the offender, and, where 

appropriate, any other individuals or community members affected by a crime, participate 

together actively in the resolution of matters arising from the crime, generally with the help of 

a facilitator. Restorative processes may include mediation, conciliation, conferencing, and 

sentencing circles.”6 

                                                            
3 Harry Mika, et al., “Listening to Victims - A Critique of Restorative Justice Policy and Practice in the United 

States” 68 Fed. Probation 139 (2004). 
4 Supra note 1. 
5 ECOSOC Resolution 2002/12 available at: Microsoft Word - Document1 (un.org) (Last visited on July 6, 2021). 
6 Id. art. 2. 
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Five objectives of restorative justice are put forth as: 

a. remedying the damage done to the victim; 

b. sending a message to the wrongdoer that their acts are not acceptable; 

c. making the harm-doer responsible for the acts committed by them; 

d. giving victim a safe space to share their feelings and requirements to have justice; and  

e. involving community in the process.7 

It stands on three noteworthy pillars, viz., harms and needs, obligations (to put everything 

right), and engagement (of stakeholders).8 

The roots of Restorative Justice can be traced back to the concept of Creative Restitution 

developed by Albert Eglash.9 Eglash, who has also commendably made some of the early 

contributions to the study of Restorative Justice and Creative Restitution, notes that there is 

something poetic about Restorative Justice that makes it produce visible ‘goods’.10 While 

justice is the ‘first mile’, Restorative Justice is the ‘second mile’ to do complete justice. Not 

only is the focus on accountability of harm-doer for their offence, but also the obligation to 

work with other harm-doers and help in their transformation.11 He draws much similarity to 

the ‘Alcoholics Anonymous’ programs where participants voluntarily come forward, accept 

their past and support other members towards a new future.12  

DECIPHERING ‘JUSTICE’ IN RESTORATIVE JUSTICE 

Etiological understanding of the Restorative Justice comes from the idea that there is a social 

contract of peaceful co-existence amongst the members of the society. Since crime in 

Restorative Justice is seen as violation of relationships, it aims at mending those relations back 

together. This makes Restorative Justice a community-oriented and family-centered model of 

delivering justice aiming at problem-solving. It encourages peaceful resolution of conflict, 

promotes tolerance, builds mutual respect, encourages involvement of victim and community 

in justice delivery process. The harm-doer in the entire process is encouraged to assume 

responsibility for their actions and render a genuine apology. 

Through the Preamble to the Constitution of India, ‘We, The People’ also promise to secure 

ourselves justice, which is social, economic, and political. Social contract amongst all the 

members of society presupposes that towards every other member of the society, we have an 

obligation to be just and fair. Indian traditions have always focussed on socialization of justice 

and responsibility of society towards collective upliftment of society.  

                                                            
7 S. Z. Amani & Nisha Dhanraj Dewani, “Restorative Justice: A Contrivance of Compensatory Jurisprudence for 

the Victims of Rape in India” 2(2) Journal Of Victimology And Victim Justice 202-214 (2019). 
8 Howard Zehr & Ali Gohar, The Little Book Of Restorative Justice 21 (2003). 
9 Akanksha Marwah, “Restorative Justice and Reformation of Offenders”, Winter Issue ILILR 157, 159 (2020). 
10 Laura Mirsky, “Albert Eglash and Creative Restitution: A Precursor to Restorative Practices”, IIRP News, (Dec. 

3, 2003). 
11 Supra note 9. 
12 Supra note 10.  
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It becomes a collective responsibility of community to ensure that highest possible order to 

peaceful co-existence is followed. In fact, organic theory of justice as well talks about how 

much State resembles a living organism. All the parts of a State are functionally related to each 

other and, thus, society being an essential component can play an essential role in rendering 

justice. It is the working partnership between the members of community that is emphasised 

upon to lead everyone towards the common goal of crime-free society, or at least minimalism 

of crimes in society.13 

The entire series of events lead to ruptured relationships which are to be mended since crime 

is considered as a social problem and not merely a legal one. Hence, it much more than legal 

arm of the State which required.14 In the following sections, there is a detailed analysis as to 

what is included in the ambit of justice for victims and harm-doers in the Restorative Justice 

programs. 

JUSTICE FOR VICTIM UNDER RESTORATIVE JUSTICE SYSTEM 

Victim, as defined in the United Nations General Assembly’s Declaration of Basic Principles 

of Justice for Victims of Crime and Abuse of Power adopted in 1985, also called magna carta 

of victims’ rights, 15 means: 

“persons who, individually or collectively, have suffered harm, including physical 

or mental injury, emotional suffering, economic loss or substantial impairment of 

their fundamental rights, through acts or omissions that are in violation of criminal 

laws operative within Member States, including those laws proscribing criminal 

abuse of power.”16 

This definition is further broadened by including in the definition of victim a person, 

“regardless of whether the perpetrator is identified, apprehended, prosecuted or convicted, 

and regardless of the familial relationship between the perpetrator and the victim …. the 

immediate family or dependants of the direct victim and persons who have suffered harm in 

intervening to assist victims in distress or to prevent victimization, wherever appropriate.”17 

Justice Wadhwa has, in the case of State of Gujarat v. Hon’ble High Court of Gujarat18, iterated 

that, “Criminal justice would look hollow if justice is not done to the victim of the crime. A 

victim of crime cannot be a “forgotten man” in the criminal justice system. It is he who has 

suffered the most. His family is ruined particularly in case of death and other bodily injuries. 

An honor which is lost or life which is snuffed out cannot be recompensed but then 

compensation will at least provide some solace”19. 

                                                            
13 Mark Harrison Moore, “Problem-solving and Community Policing” 15 Crime and Justice 99 (1992). 
14 Leena Kurki, “Restorative and Community Justice in the United States” 27 Crime and Justice 235 (2000). 
15 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, Adopted by General 

Assembly resolution 40/34 of 29 November 1985. 
16 Id. art. 1. 
17 Id. art.  2. 
18 State of Gujarat v. Hon’ble High Court of Gujarat, (1998) 7 SCC 392. 
19 Ibid. 
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Victims are entitled to access to justice, fair treatment, restitution, compensation or legal aid, 

and assistance after the perpetration of crime. Criminal Justice, today, is seen as a contest 

between State and defendant. It has a punitive touch attached to it and it becomes State 

dominated since it makes crime about the violation of law that is breached and not the breaking 

of relationships between the members of the community. Owing to this, criminal justice has 

been divorced from societal needs.20 Victims often feel dissatisfied and frustrated from the 

formal criminal justice system that favours the accused and offenders in terms of the intensity 

of rights kept in favour of offenders. Moreover, property in the conflict has been taken away 

from the parties who are involved in it and lodged in the State.21 

Crimes, indubitably, hurt the social set up and puts the safety of the society in danger, but it 

cannot be denied that victim is the first recipient of the crime. In Maori tradition in New 

Zealand, it is said that,  

“Marae justice is set up to meet victims’ needs. It is not about squashing the 

offender into dirt. It is about recognizing who got hurt- to hell with people saying 

society is the victim: it was me (the victim), no society, who got hurt.”22 

Restorative Justice aims at restoring the whole set of damages done to the victim, their 

environment and possibly to the wider society, and also the damage that ensued in the harm-

doer’s own surrounding, to the maximum extent possible.23 One of the biggest and crucial 

things offered by Restorative Justice is participation. As opposed to the traditional criminal 

justice system, victims are made key participants in the entire process under the Restorative 

Justice set-up and they continue to remain at the focal point. Further, participation of the victim 

in the process makes it more democratic.24 

This rectifies the neglect of victim in the formal justice delivery process which is primarily in 

three ways. Firstly, they play no role in the process other than that of a witness; secondly, they 

are only seen as eligible for compensation for the harm suffered by them and there is no 

possibility for anything else and lastly, other ways in which they were harmed is not addressed. 

Justice for them is reduced merely to symbolism in the sense that harm-doer receives 

punishment and is taken away from the society to serve the term in a prison-like environment.25  

The questions like ‘Why was I chosen by the perpetrator?’ or ‘Why was this crime committed 

at all?’ haunt the victim for long enough to disturb them for the rest of their life. Victims, thus, 

need an opportunity to seek answers for such questions from the harm-doer. They need their 

feelings to be heard and acknowledged. They need a human touch for their emotional well-

                                                            
20 Paul Takagi & Gregory Shank, “Critique of Restorative Justice”, 31 (3-97) Social Justice: Social Justice for 

Workers in The Global Economy 147, 150 (2004). 
21 Nils Christie, “Conflicts as Property”, 17(1) The British Journal of Criminology 1, 3 (1977). 
22 Supra note 20. 
23 Tony Peters, et al., “From Community Sanctions to Restorative Justice: The Belgian Example” 121st 

INTERNATIONAL TRAINING COURSE VISITING EXPERTS’ PAPERS. 
24 Supra note 21. 
25 Albert W. Dzur, “Civic Implications of Restorative Justice Theory: Citizen Participation and Criminal Justice 

Policy” 36 (3/4) Policy Sciences 279, 284 (2003). 
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being after the event of crime and not just a mechanical process that aims solely at punishing 

the harm-doer. They need a safe harbour where they can come forward for their feelings to be 

expressed and addressed and a closure that can take them past the incident of crime. Some 

countries like Canada tools like Victim Impact Statement to understand the impact of crime on 

victims to redress harms done.26 

It has been contended that alternatives to punishment like apology or restitution are preferred 

because they reduce the pain inflicted by the crime. It can be done via various models, that can 

be designed considering the safety net for the fairness in the process as well. For instance, the 

most basic can be Court-oriented model wherein the court determines the guilt, followed by 

assessment of victim’s situation and needs, and then decision by the court on punishment and 

remedies to the victim.27 This model was suggested by Nils Christie and herein, a balance is 

maintained between participatory justice and professionalized traditional justice system. State 

is involved in this model but it only takes care of the cardinal rules of criminal justice so as not 

interfere with the rights of accused while also securing wholesome justice to victim as well. 

Another model, as suggested by Howard Zehr, is Victim-Offender reconciliation where three 

primary actors are involved, i.e., victim, harm-doer, and a facilitator who is generally 

community volunteer trained to assist the dialogue between victim and harm-doer. This focuses 

directly on the exchange of facts and feelings between victim and harm-doer. This is entirely 

voluntary and may be chosen over the traditional court-oriented process. This process, 

however, may not become popular amongst the accused who could have a chance of not being 

proved guilty through court process.28 

Another option is given by Braithwaite and Pettit, which is Family Group Conferencing 

wherein meetings are conducted for discussing the offence and possible plan of action for 

addressing the problems ensued by the offence. They are also voluntary meetings of victim, 

harm-doer, and their support group. Like victim-offender reconciliation programs, these 

conferences are taken by parties voluntarily and are not dominated by mainstream concepts of 

criminal justice.29 

RESTORATIVE JUSTICE FOR HARM-DOER 

Fichte noted that “end of penal laws is that they should not be applied.” Penal laws exist to 

deter the potential harm-doers from committing any crime. But crime does take place and once 

it happens, entire machinery is engaged in finding the accused, putting them trial, and proving 

the guilt, reducing it to a contest between State and Defence. 

Not only does it neglect the needs of the victims but also tries the harm-doer mechanically. 

Although there is a great shift in post-sentencing measures to include more provisions like 

probation, parole, open prisons, community service, etc., innovations are required for a holistic 

                                                            
26 Supra note 1. 
27 Supra note 25. 
28 Ibid. 
29 Ibid. 
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justice. Criminal justice systems around the globe have surely moved towards reformation and 

rehabilitation of offenders with more emphasis on alternatives to detention, but there still is a 

need of embedding communitarian values of justice in the system.  

Restorative Justice, first of all, has a primary objective on ‘responsibility-taking’ by the harm-

doer. The willingness to take up the responsibility is more effective in transforming the 

offender instead of a punishment which is inflicted upon the harm-doer in the formal justice 

delivery process.  

In a meta-analysis that was taken up in 2013, it was revealed that, on an average, Restorative 

Justice conferences result in cost-effective reduction on re-offending, provided the responsible 

party is genuinely interested to participate in the process.30   

Incarceration has been proved to be of less use when it comes to reformation. Studies have 

often put forth that prison-like spaces do not constructively work for fulfilling the promise of 

re-integration. In fact, criminologists have gone to the extent of saying, 

“Prisons are schools of crime; offenders learn new skills for the illegitimate labour 

market in prison and become more deeply enmeshed in criminal sub-cultures. 

Prisons can be an embittering experience that leaves offender more angry at the 

world than when they went in.”31  

In the same vein, Justice Krishnaswamy Iyer, in the case of Rakesh Kaushik v. Superintendent 

Central Jail32, questioned, “Is a prison term in Tihar jail a post-graduate course in crime?” 

Restorative Justice is associated closely with the forms of punishment driven from 

‘communitarian-diversionist model’. It takes a further step ahead from the reformative forms 

of punishment by not merely focussing on the punishment but also the process to be followed. 

In fact, Eglash in his work, primarily talks about Restorative Justice being designed for 

reformation of harm-doers.33 

If man is the product of their environment, why should it not be duty of the society to support 

the correctional measures. Why should an unreflective incarceration be the answer to every 

crime? Why should he be ostracized and not cured?34 In this regard, Restorative Justice offers 

an optimal solution. It strengthens the rehabilitative theory of punishment by striking right at 

the epicentre of criminality within the harm-doer. It motivates the harm-doer to render a heart-

felt apology and repentance. For this, it also relies upon the reintegrative shaming process 

proposed by John Brathwaite which puts to a positive use the shaming of the wrongful acts 

committed by harm-doer. 

                                                            
30 Kate E. Bloch, “Virtual Reality: Protective Catalyst for Restorative Justice” 58 Am. Crim. L. Rev. 285 (2021). 
31 Razaan Bailey & Thelma Ekiyor, “Retributive Justice v. Restorative Justice Promoting Restorative Justice in 

South Africa’s Correctional Services” Centre for Conflict Resolution (2005). 
32 Rakesh Kaushik v. Superintendent Central Jail (1980) Supp. S.C.C. 183.  
33 Gwen Robinson & Joanna Shapland, “Reducing Recidivism: A Task for Restorative Justice?” 48(3) The British 

Journal of Criminology, 337, 339 (2008).  
34 Akanksha Marwah, “Shifting of Penological Trends Towards Rehabilitation of Offender” 3 HNLU JLSS 12 

(2017). 
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Not only this, Restorative Justice, by virtue of being a community-driven model also ensures 

that there is no ostracization after completion of sentence awarded, if any. Hence, not only it 

aims at problem presently at hand, but also secures socially-healthy future of the harm-doers.35 

Harm-doers end up losing their family, dignity, and freedom after being awarded a 

‘punishment’ that is looked down upon. This is eliminated through the Restorative Justice 

programs. 

Restorative Justice for harm-doers may give an idea that law is going easy on harm-doers. 

However, especially for harm-doers, author thinks strongly that a balanced approach with 

upgradation of legislations and revamping of prison system can go a long way to benefit all the 

stakeholders in the criminal justice system. 

CHALLENGES POSED BY RESTORATIVE JUSTICE 

Restorative Justice is often targeted as doing ‘more harm than good’ and many have cautioned 

as to how it should be used to not make things worse.36 A few criticisms to which Restorative 

Justice is often subjected to include, eroding of legal rights of the offenders; widening the net 

for social control over most serious crimes as well; trivializing crimes, especially, those against 

women by reducing the criminality in it; failing to restore victims and harm-doers by 

suggesting that monetary and emotional reparation may not always happen; failing to prevent 

recidivism which is not really an objective of Restorative Justice approaches but it does happen 

to be an outcome; extending or sometimes curtailing police powers; leading to power 

imbalance favouring victim, especially, if any powerless harm-doer is involved; vigilantism, if 

any community is repressive, retributive, hierarchical and patriarchal and leading to 

discriminatory outcomes due to differences available with different community in terms of 

resources to work on restorative justice outcomes.37  

Besides, this system is also criticized on the grounds that it leads to “inconsistent and 

potentially arbitrary consequences”.38 It may take power from the formally established 

institutions and hand it over to the victim and the affected community which has the ability to 

play prejudice against the offender. However, to reiterate, Restorative Justice systems can be 

tailor-made according to the needs of the society. The power disparities in the process can be 

regulated by intelligent interjection by appropriate authorities at the right stage. It also is 

criticized on the point that it increases the net of actors who should be involved in a justice 

delivery process.39 

It is often observed by the proponents of just deserts theory who contend that there is no 

proportionality in the Restorative Justice approaches to match up the severity of the crime. This 

might give an idea that law is going ‘easy’ on the harm-doers. However, protecting the harm-

                                                            
35 Supra note 9. 
36 Allison Morris, “Critiquing the Critics: A Brief Response to Critics of Restorative Justice” 42(3) The British 

Journal of Criminology, 596, 596 (Spring 2002). 
37 Ibid. 
38 Supra note 30. 
39 Andrew Woolford, R.S. Ratner, Informal Reckonings in Mediation, Restorative Justice and Reparations, Taylor 

& Francis 3 (2008). 
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doer is not the objective of Restorative Justice. It only intends to encourage them to take 

responsibility for their actions and does not necessarily guarantee forgiveness. It may still go 

with the formal criminal justice to give them punishment that suits them and supports their 

reformation. Similarly, reconciliation between harm-doer and victim is not a necessary 

outcome. It is solely the discretion of the victim and the decision made is consensual. 

Based upon the assessment of practices in other jurisdictions, a State can either go for punitive 

restitution or pure restitution. In punitive restitution, hints of Restorative Justice can be added 

to the existing criminal justice system. Along with some kind of unpleasantness meted out to 

the harm-doer, he can be asked to compensate the victim in whichever way possible. It can be 

done using combination of treatment methods, viz., monetary compensation, community 

service, etc. In pure restitution, focus is solely upon the needs of the victims and making good 

their loss. Punishment is secondary here and primary aim to secure healing, amending, building 

relationships, and offering socially constructive consequences. 

Further, the primary aim of Restorative Justice is to heal the victim and restore their state as 

existed had the crime not been committed. In the conventional criminal justice system, 

monetary reparation may be provided which is may sufficient for the victim and emotional 

reparation may not always happen. Restorative justice does more than this. It takes the 

participants through a well-guided process where they can talk about different ways in which 

they have been harmed and what is needed to address them.40 

One of the major problems is the threat of revictimization of victim. Victims are deeply affected 

by the incident of crime. The impact on victim is directly related to the severity of the crime. 

Restorative Justice works on the voluntariness of the parties, but, sometimes, even after 

informed consent giving by the victim, there subsists a risk of revictimization.  

The feelings of anger, unhappiness, bitterness, etc., may revisit during the meeting with the 

offender and lead to post-traumatic stress. Research have proved that Restorative Justice has 

the ability to reduce the post-traumatic stress disorder (PTSD), depression, and other negative 

feelings. It is further argued that Restorative Justice strategies are similar to those used 

Cognitive Behavioural Therapy (CBT) which is recommended for people suffering from 

PTSD.41 It was revealed in a study conducted by Dr Caroline M. Angel, Professor at University 

of Pennsylvania that Restorative Justice Conferences can reduce psychological suffering.42 

However, there might still be reluctance in the victim to face the harm-doer. And if the system 

is more about using Restorative Justice for reforming the harm-doer, there might be a need of 

an entity like victim who could communicate to the harm-doer actual consequences of any 

crime upon victim and his family and environment. 

 

                                                            
40 Supra note 36. 
41 Alex Lyod & Jo Borrill, ñExamining the Effectiveness of Restorative Justice in Reducing Victimsô Post- 

Traumatic Stressò, 13 Psychological Injury and Law 77-89 (2020). 
42 Ibid. 


