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ABSTRACT

This paper examines the meaning and potential usefulness of a ‘gender perspective’ on International Humanitarian Law 

(IHL). In order to do so, it considers a number of ‘gendered, themes found within IHL, including the role of women as 

combatants, and the gendered use of sexual violence during the times of armed conflict. The paper also deals with special 

treatment to women of special categories such as pregnant and lactating women.

 Armed conflict creates chaos in societies and immense humanitarian suffering. The heart of International Humanitarian 

Law (IHL) is to provide a minimum of humanity during these darkest hours of mankind. Women and girls are affected by 

conflict in different ways, and therefore IHL must respond to these divergent needs in order to stay true to its 

humanitarian endeavor. It is need of the hour to address the root causes of the violence faced by women during armed 

conflict, and how gendered structures and inequalities that already existed in peacetime, exacerbate this violence when 

conflict erupts.
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INTRODUCTION

The word “gender” in itself does not imply societal or 

political transformation linked to gender equality, but 

Armed conflict impacts human being but women suffer 

miserably. Essential to effective action in relation to 

armed conflicts is therefore the consideration of the 

distinct and diverse status, needs and capacities as well as 

the consequences of these in relation to plausible actions. 

Gender refers to the socially constructed differences 

between persons based on sex, perceived or actual sexual 

orientation, and gender identity or gender expression. 

International and national definitions of gender vary, but 

the core is that the socially constructed differences 

between persons are changeable over time and are 

different both within and between cultures. Gender 

together with factors such as age, ethnicity, disability, and 

class determines, notably, the expected attributes, 

behavior, roles, power, needs, resources, constraints and 

opportunities for people in any culture. Individuals, in 

other words, have different status, needs and capacities 

due to social, economic, cultural and political structures, 

and are therefore also affected differently by changes in 

society as well as by actions meant to be beneficial to the 

population. 
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 ‘Gender aspects’ were often synonymous with women’s 

aspects. Men were seldom included except as analyzed 

within their traditional roles. For example, there was little 

focus on men as the carers of children and old people. 

Likewise, women were generally presented as victims 

rather than combatants or perpetrators. The gender issue 

was merely dealt with in the context of the perceived 

traditional roles of men and women. Having a gender 

perspective in the application of the law should not be 

confused with prioritizing women over other protected 

individuals, nor does it imply societal transformation or 

strive for gender equality. 

GENDER PERSPECTIVE 

Applying a gender perspective is an analytical tool that 

allows to achieve a better understanding of people’s 

different roles, needs, and capacities. It enhances efforts 

to bring focus to vulnerability and the relationships 

between individuals and examines their roles, their 

access to and control over resources and the constraints 

simply defines the different functions, status, needs and 

capacities different people have within a society.  Gender 

denotes the social and cultural role of each sex within a 

given society and gender roles develop in response to 

their environment such as family interactions ,media 

,education and peer groups 

The World Health Organization (WHO) define as 

“Gender refers to the socially constructed characteristics 

of women and men, such as norms, roles, and 

relationships of and between groups of women and men. 

It varies from society to society and can be changed.” 

Despite the range of ways men and women are attributed 

roles in public and private life, a gender perspective 

challenges the view that differences between men and 

women can be accounted for exclusively with biological 

explanations. Rather, using gender as a category of 

analysis can open up discussion on the construction of 

social rules (both formal and informal) that impact upon 

communities, and how these roles can and do change.

they face in accessing assistance with a view to providing 

a more appropriate response in different situations and 

settings.

There is a range of definition for the term ‘gender’. The 

common element in each articulation of the term is the 

distinction drawn between differences based on sex and 

differences based on social assumptions about masculine 

and feminine behaviors.

In its Guidance Document entitled ‘Addressing the 

Needs of Women Affected by Armed Conflict’, the ICRC 

writes clearly that The term “gender” refers to the 

culturally expected behaviors of men and women based 

on roles, attitudes and values ascribed to them on the 

basis of their sex, whereas “sex” refers to biological and 

physical characteristics.’ 

In a similar vein, Hilary Charlesworth has written that: 

‘The term “gender refers to the social construction of 

differences between women and men as ideas of 

“femininity” and “masculinity” – the excess cultural 

baggage associated with biological sex.’ The Rome 

Statute of the International Criminal Court (ICC Statute) 

contains one of the few legal definitions of ‘gender’ in 

article 7(3) as follows: ‘For the purpose of this Statute, it 

is understood that the term “gender” refers to the two 

sexes, male and female, within the context of society. The 

term “gender” does not indicate any meaning different 

from the above.’ 

The provisions of IHL are, except for a few provisions 

granting additional protection or care to women,1 

intended to be “gender neutral” (for example, protecting 

civilians, regardless of whether they are men or women) 

and the conventions also contain a non-discrimination 

clause.

In terms of International Humanitarian Law, women 

enjoy the general protection under the International 

Humanitarian Law, afforded to men and women, as well 

as specific protection in their capacity as women civilians 

or women combatants. The general protection  provided 

by IHL apply equally to women as that of men. 

Women and girls do sometimes serve as combatants, a 

growing reality which must not be overlooked. However, 

they most often fit into the civilian category. They are 

entitled to the same general protection, without 

discrimination, as men during conflict- be it as 

combatants or as civilians or persons hors de combat. 

Before the outbreak of World War I,   number of women 

who actually participated in war was insignificant, the 

need for special protection for them was not felt prior to 

that time. This does not imply however that woman had 

lacked any protection. After the inception of international 

humanitarian law, they  had the same general legal 

protection as men

The International Humanitarian Law represents a 

tremendous legal achievement as an international 

consensus on limiting the methods and means of warfare 

designed to minimize the suffering caused. It is founded 

on the principle of Humanity, Impartiality and Neutrality. 

The core of Conventional International Humanitarian 

Law is compromised of the Four Geneva Conventions 

adopted in 1949,  and their two Additional Protocols 

adopted in 1977.  It has only been since the early 1990s 

GENEVA CONVENTIONS WITH A GENDER 

PERSPECTIVE:

From 1929 onward, women have enjoyed special 

protection under international humanitarian law. In that 

year, the powers which adopted the Geneva Convention 

relative to the Treatment of Prisoners of War sought to 

take into account a new phenomenon: the participation of 

a relatively large number of women in the war of 1914-

1918. This international legal instrument contained two 

provisions of particular interest: “Women shall be treated 

with all consideration due to their sex” (G.C Art.3). 

“Differences of treatment between prisoners are 

permissible only if such differences are based on the 

military rank, the state of physical or mental health, the 

professional abilities, or the sex of those who benefit 

from them” (G.C Art.4). 

PROTECTION OF WOMEN IN INTERNATIONAL 

HUMANITARIAN LAW
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that International Human Rights standards have begun to 

address serious violence against women. The original 

version of the  convention have been expanded in the 

First Geneva Convention of 1949 providing “women 

shall be treated with all consideration due to their sex.”  

Civilians in areas of armed conflict and occupied 

territories are protected by the 159 articles of the Fourth 

Geneva Convention; “Civilians are to be protected from 

murder, torture or brutality, and from discrimination on 

the basis of race, nationality, religion or political 

opinion.” 

Along with the Conventions, in 1977, two Protocols 

supplementary to the Geneva Conventions were adopted 

by an international diplomatic conference to give greater 

protection to victims of both international and internal 

armed conflicts. Protocol I expands protection for the 

civilian population as well as military and civilian 

medical workers in international armed conflicts. 

“Special protections are provided for women, children 

and civilian medical personnel, and measures of 

protection for journalists are specified.”  Protocol II 

expands and complements the non-international 

protections contained in Article 3 common to all four 

Geneva Conventions of 1949.

Armed conflicts of today pose an increased risk to 

civilians, health care workers, journalists, and 

humanitarian actors. Since the formulation of the Geneva 

Conventions and their Additional Protocols, it was 

witnessed both changes related to the conflicts 

themselves such as, for example, in methods of warfare 

and conflict-types, and overall changes in the national 

and international social, economic, cultural and political 

structures. The Geneva Conventions and their Additional 

Protocols mirror the conflicts, society and values of their 

time.

It can be noted that IHL in itself is to a large extent 

“gender neutral”. It affords both men and women equal 

protection and obligations. At the time of the drafting of 

the Treaties and their Commentaries, the roles of men and 

women during armed conflict were based on the 

assumption that men were soldiers and women and 

children were in need of protection. This could, for 

example, be seen in several provisions of the Geneva 

Conventions and the Additional protocols that 

specifically ensure extra protection of women as being 

mothers or caregivers. In other words, in the few cases 

where the law does differentiate between men and 

women, it usually provides additional protection to 

Fourth Geneva Convention, and the analogous 

provisions relating to internal armed conflict, are 

particularly relevant to them.

The conventions and Protocols protect women both as 

members of the civilian population not taking part in 

hostilities and also as combatants, fallen into the hands of 

the enemy. International Humanitarian Law gives 

expression in law to the fundamental principle of the 

equality of men and women, specifying this principle in 

clauses forbidding discrimination. Article12 of the First 

and Second Conventions, 16 of the Third Convention, 27 

of the Fourth Convention and Article 75 of Additional 

Protocol 1 and Article 4 of Additional Protocol 2 provide 

for treatment “without any adverse distinction founded 

on sex…” It is also specified that women “shall in all 

cases benefit by treatment as favorable as that granted to 

men” (Article14, C.III) . 

In addition to the general protection from which all 

civilians benefit women shall be especially protected 

against any attack on their honor, in particular against 

Protection of women as members of the civilian 

population: Like all civilians, women are protected both 

against abusive treatment by the Party to the conflict in 

whose power she finds herself and against effects of 

hostilities: “A civilian is any person who does not belong 

to the armed forces” (Article 50, P.1).

PROVISIONS IN THE TWO INSTRUMENTS 

PARTICULAR TO PROTECTION TO WOMEN

The Red Cross and the Red Crescent Movement  has also 

recognized the different impacts which armed conflict 

has on women, men, boys and girls, and their experiences 

during conflict.  Accordingly, the effects of actions taken 

under IHL have divergent effects on men and women 

respectively due to structural differences, as well as other 

diversities. 

women due to their biological functions as mothers or 

being pregnant. The touchstones of IHL’s gender related 

provisions are general precepts that, standing alone, do 

not entail specific obligations, but are important for 

understanding the philosophical approach of women’s 

IHL. The goals of these rules, taken together, have been 

described as “"to either reduce the vulnerability of 

women to sexual violence, to directly prohibit certain 

types of sexual violence, or to protect them when 

pregnant or as mothers of young children.” 

rape, enforced prostitution or any form of indecent 

assault.   This provision was introduced to denounce 

certain practices which occurred, for example, during the 

last World War, when innumerable women of all ages, 

and even children, were subjected to outrages of the worst 

kind: rape committed in occupied territories, brutal 

treatment of every sort, mutilations, etc.

The origin of Art.76, P.1, entitled “Protection of Women”, 

is the resolution of the United Nations Economic and 

Social Council of April 1970 on the protection of women 

and children in time of emergency, war, struggle for 

peace, national liberation and independence. which 

invites the U.N. Secretary-General to give special 

attention to this problem.  This provision represents an 

advance for international humanitarian law as compared 

to Art.27, para2, C.IV, since it widens the circle of 

beneficiaries and also constitutes a substantial extension 

of the International Covenant on Civil and Political 

Rights which does not contain particular provisions 

protecting women.

Pregnant women and Maternity cases: 

In a non-international armed conflict, women are 

protected by the fundamental guarantees governing the 

treatment of persons not taking part in hostilities which 

are contained in Article 3, common to all four 

Conventions. However, this article does not provide 

special protection for women. Protocol 2 completes and 

develops this provision. Its Article4 expressly forbids 

“outrages upon personal dignity, in particular humiliating 

and degrading treatment, rape, enforced prostitution and 

any form of indecent assault” .

In an international armed conflict, these women benefit 

from supplementary protection. Protocol 1 specifies that 

“pregnant women and mothers having dependent infants 

who are arrested, detained or interned for reasons related 

to the armed conflict, shall have their cases considered 

with the utmost priority” (Art.76, para2). This is intended 

to make sure that pregnant women are released as rapidly 

as possible.

 The term “mother having dependent infants” has a wider 

meaning than “nursing mothers”, the wording which had 

been previously proposed. The authors of the Protocols 

were unable to agree on the age when children cease to be 

dependent on their mothers. Since various provisions in 

the Fourth Convention refer to mothers of children under 

the age of 7 years.  

CONCLUSION

It is important to remember that the situations that women 

are forced into during armed conflict, and the risks they 

face respectively, stem from structures that also are 

present in times of peace. Accordingly, in order to ensure 

non-discriminatory protection of all persons protected 

under IHL during armed conflict, it is obvious that it is not 

only IHL that needs to be respected, strengthened and 

fully implemented with a gender perspective. We must 

also recognize and address the root causes of the 

diverging challenges women face during armed conflict.

Mothers of young Children:

The basis for a gender perspective on IHL is information 

on, and a gender analysis of, the contextual situation. 

Such an analysis examines the underlying differences 

and inequalities between men, women, girls and boys 

which determine and shape specific gender status, needs 

and capacities in a culture, and also identify how gender 

norms and inequalities could influence the outcome of 

actions under the law. A gender perspective on IHL 

simply ensures that we have an understanding of people’s 

different roles, needs, and capacities. In the end, it is 

about staying true to the heart of IHL that strives to limit 

the humanitarian suffering that armed conflict causes, 

regardless of whether the protected person is a man or a 

woman.
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