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Abortion is one of the most debatable topics because it concerns the taking of a human life. The rights of the women to 

determine their sexuality, fertility and reproduction are considerations that have seldom been taken into account in the 

formation of policies related to abortion. The termination of pregnancy was used to be termed as a murder of the foetus. 

The foetus may have a right to life, but not a right to be kept in a woman’s body against her will. Even if the foetus is a 

person, it might be argued that pregnant women have right to use self-defense in order to protect them from the physical 

invasion of unwanted pregnancy. Abortion is an issue to be left to the decision of the mother. The right to abortion has not 

yet been given to the women earlier by reason of opposition from the society. But with the advancement of technology and 

the change in time nowadays this right has been legally sanctioned by many countries. But, the present law in India fails 

to achieve equilibrium between the right of the unborn to be born and the right of the woman, who bears, gives birth and 

rears the child1. Therefore, reforms have to be introduced to recognize a women’s reproductive right i.e. the right to 

abortion. In today’s scenario it can be seen that a women could not enjoy her life to the fullest. She has not been given the 

right to make her own choices rather she has to make her choice according to the sentiments of her family members who 

force her to bear the child for them. Thus, it infringes the rights of women and especially Right to life i.e. Right to enjoy 

life provided under Article 21 of Indian constitution. The interest of the women should not be sacrificed at the altar of 

sentiments and emotions of those around her. It is a woman's absolute right to choose what she does with her body, and it 

should not be altered or influenced by anyone else. Although laws such as MTP Act allows women to terminate her 

pregnancy with certain limitations but is considered as a privilege given to a women. Thus, it is a need of the hour to 

recognize the right of abortion to women in India for the protection of their own health and fundamental rights.

Right to Abortion is a necessary right. The MTP Act 

although provides the provisions relating to termination 

of pregnancy of a women but it is not considered as a right 

of the women and is often regarded as privilege given to a 

women.

RESEARCH OBJECTIVES

That this paper aims to convey a message to the society 

and judiciary that there can be no equality, no freedom, no 

full human dignity and personhood possible for women 

until the women themselves ask and demand control over 

their own bodies and reproductive process. The right to 

have an abortion must be considered as a matter of 

individual conscience and a conscious choice for the 

women concerned.

RESEARCH HYPOTHESIS
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That the hypothesis is also that the right of the pregnant 

women should prevail over the right of the unborn.

2. Is abortion legal in India?

RESEARCH QUESTION

In order to achieve the objective of this Paper, attempts 

have been made to answer the following questions –

Also, the women cannot exercise her free consent 

according to MTP Act. The women are forced in many 

cases to keep the child and also the court has a lot of 

discretionary power. Further, the number of illegal 

abortions are being increased.

1. What are the laws regarding abortion in India?

3. Whether right to abortion falls under Article 21 

of the Indian Constitution?

4. Why & How it as an indispensable right?

RESEARCH METHODOLOGY

5. What is the Need to Recognize Right to 

Abortion in India?

INTRODUCTION

(I) natural; 

The word “abortion” has not been defined explicitly 

anywhere. However, it is interpreted in medical term as 

the expulsion of the ovum within the first three months of 

pregnancy. It is also described as the miscarriage or the 

expulsion of the foetus from 4th to 7th month and the 

premature delivery or the delivery of a baby after 7 

months of pregnancy and before full term. Miscarriage, 

abortion and premature labour are regarded as 

synonymous legal terms all indicating any termination of 
3pregnancy at any state before confinement . It can also be 

said that abortion or miscarriage means the spontaneous 

or induced termination of pregnancy before the foetus is 

independently viable, which is usually taken as occurring 

after the 28th week of conception. Abortion is classified 

into four categories on the basis of nature and 

circumstances under which it occurs. Such as:

(ii) accidental; 

The methodology adopted for the purpose of this research 

is Doctrinal Method. The doctrinal research involves the 

analysis of the statutes, case laws, existing secondary 

information accessed from various sources such as 

books, articles, journals, websites, etc. This is a 

qualitative research. Books and research papers related to 

this topic has been heavily relied upon as secondary 
2sources of information .

The term “Abortion” represents a woman’s “right to 

choose” whether to continue her pregnancy or terminate 

it. It is considered as a woman’s individual rights, right to 

her life, to her liberty, and to the pursuit of her happiness, 

that sanctions her right to have an abortion .

(iii)  spontaneous; 

(iv)  artificial or induced abortion. 

Abortions falling under the first three categories are not 

punishable, while the induced abortion is punishable 
4unless exempted under the law .

In High Court on its own motion v. The state of 
6Maharashtra, Suo Motu , it was held by the court that “the 

right to control her body, fertility and motherhood 

choices should be that of a woman alone and nobody else 

can dictate it to her”.

It is pertinent to state that forcing a woman to continue an 

unwanted pregnancy is not only an attack on personal 

autonomy but also infringes her right to privacy, bodily 

integrity and religious liberty. Laws that force women to 

bear children not only rob women of their bodily integrity 

but make women, as a class, involuntary servants to 

foetuses. It is pertinent to state that any forced act upon 

the body of the women without her consent is a violation 

of basic human rights. This is a serious problem in India, 

where the right to reproduction is handled by the spouses 

and the in-laws rather than the woman

When the Government cannot compel an individual to 

use his or her body as an instrument for preserving people 

who are already born then the question raises in the mind 

as to how can the government force a woman to continue 

a pregnancy that might entail great health risks for the 

sake of a foetus. A foetus cannot have rights superior to 

those of a person who has already been born.

“There is no freedom, no equality, no full human dignity 

and personhood possible for women until they assert and 

demand control over their own bodies and reproductive 

process. The right to have an abortion is a matter of 

individual conscience and conscious choice for the 
5women concerned .”

Another reason to recognize the right to abortion as an 

absolute right is to avoid illegal abortion that cause of 

serious health complications and even death of women 

.Since, the legal abortion services are not easily available. 

It is scandalous that such a basic right as the right to help 

with planning or preventing the birth of a child has been 
7denied to women .

2Manisha Garg, “Right to Abortion” , http://www.legalserviceindia.com/articles/adp_tion.htm

4K.D. Gaur, Criminal Law & Criminology 209 (Deep & Deep Publication, New Delhi, 2002)

6PIL No. 1 of 2016; judgement dated 20th September 2016
7Subhash Chandra, “Right to Abortion: A New Agenda”, AIR Jour 129 (1997)

5Betty Friedan: Abortion: A Women’s Civil Rights, 39, 1st ed., 1999

3K.Mathiharan & Amit K. Patnaik(eds), Modi’s Medical Jurisprudence & Toxicology 1013 (Lexis Nexis Butterworth, New Delhi, 23rd ed., 2006)



RIGHT TO ABORTION IN INDIA: AN INDISPENSABLE RIGHT OF THE WOMEN 

Shivangi Sharma*

Ayushi Sharma**

  

ABSTRACT

Keywords: Abortion, Article 21 of the Indian Constitution, Right of Women, Reproductive Rights, Right to Abortion, 

Laws on abortion.

Abortion is one of the most debatable topics because it concerns the taking of a human life. The rights of the women to 

determine their sexuality, fertility and reproduction are considerations that have seldom been taken into account in the 

formation of policies related to abortion. The termination of pregnancy was used to be termed as a murder of the foetus. 

The foetus may have a right to life, but not a right to be kept in a woman’s body against her will. Even if the foetus is a 

person, it might be argued that pregnant women have right to use self-defense in order to protect them from the physical 

invasion of unwanted pregnancy. Abortion is an issue to be left to the decision of the mother. The right to abortion has not 

yet been given to the women earlier by reason of opposition from the society. But with the advancement of technology and 

the change in time nowadays this right has been legally sanctioned by many countries. But, the present law in India fails 

to achieve equilibrium between the right of the unborn to be born and the right of the woman, who bears, gives birth and 

rears the child1. Therefore, reforms have to be introduced to recognize a women’s reproductive right i.e. the right to 

abortion. In today’s scenario it can be seen that a women could not enjoy her life to the fullest. She has not been given the 

right to make her own choices rather she has to make her choice according to the sentiments of her family members who 

force her to bear the child for them. Thus, it infringes the rights of women and especially Right to life i.e. Right to enjoy 

life provided under Article 21 of Indian constitution. The interest of the women should not be sacrificed at the altar of 

sentiments and emotions of those around her. It is a woman's absolute right to choose what she does with her body, and it 

should not be altered or influenced by anyone else. Although laws such as MTP Act allows women to terminate her 

pregnancy with certain limitations but is considered as a privilege given to a women. Thus, it is a need of the hour to 

recognize the right of abortion to women in India for the protection of their own health and fundamental rights.

Right to Abortion is a necessary right. The MTP Act 

although provides the provisions relating to termination 

of pregnancy of a women but it is not considered as a right 

of the women and is often regarded as privilege given to a 

women.

RESEARCH OBJECTIVES

That this paper aims to convey a message to the society 

and judiciary that there can be no equality, no freedom, no 

full human dignity and personhood possible for women 

until the women themselves ask and demand control over 

their own bodies and reproductive process. The right to 

have an abortion must be considered as a matter of 

individual conscience and a conscious choice for the 

women concerned.

RESEARCH HYPOTHESIS

** 5th Year Bballb Student, Gitarattan International Business School.

* Asst Professor, Centre for Legal Studies, GIBS 

That the hypothesis is also that the right of the pregnant 

women should prevail over the right of the unborn.

2. Is abortion legal in India?

RESEARCH QUESTION

In order to achieve the objective of this Paper, attempts 

have been made to answer the following questions –

Also, the women cannot exercise her free consent 

according to MTP Act. The women are forced in many 

cases to keep the child and also the court has a lot of 

discretionary power. Further, the number of illegal 

abortions are being increased.

1. What are the laws regarding abortion in India?

3. Whether right to abortion falls under Article 21 

of the Indian Constitution?

4. Why & How it as an indispensable right?

RESEARCH METHODOLOGY

5. What is the Need to Recognize Right to 

Abortion in India?

INTRODUCTION

(I) natural; 

The word “abortion” has not been defined explicitly 

anywhere. However, it is interpreted in medical term as 

the expulsion of the ovum within the first three months of 

pregnancy. It is also described as the miscarriage or the 

expulsion of the foetus from 4th to 7th month and the 

premature delivery or the delivery of a baby after 7 

months of pregnancy and before full term. Miscarriage, 

abortion and premature labour are regarded as 

synonymous legal terms all indicating any termination of 
3pregnancy at any state before confinement . It can also be 

said that abortion or miscarriage means the spontaneous 

or induced termination of pregnancy before the foetus is 

independently viable, which is usually taken as occurring 

after the 28th week of conception. Abortion is classified 

into four categories on the basis of nature and 

circumstances under which it occurs. Such as:

(ii) accidental; 

The methodology adopted for the purpose of this research 

is Doctrinal Method. The doctrinal research involves the 

analysis of the statutes, case laws, existing secondary 

information accessed from various sources such as 

books, articles, journals, websites, etc. This is a 

qualitative research. Books and research papers related to 

this topic has been heavily relied upon as secondary 
2sources of information .

The term “Abortion” represents a woman’s “right to 

choose” whether to continue her pregnancy or terminate 

it. It is considered as a woman’s individual rights, right to 

her life, to her liberty, and to the pursuit of her happiness, 

that sanctions her right to have an abortion .

(iii)  spontaneous; 

(iv)  artificial or induced abortion. 

Abortions falling under the first three categories are not 

punishable, while the induced abortion is punishable 
4unless exempted under the law .

In High Court on its own motion v. The state of 
6Maharashtra, Suo Motu , it was held by the court that “the 

right to control her body, fertility and motherhood 

choices should be that of a woman alone and nobody else 

can dictate it to her”.

It is pertinent to state that forcing a woman to continue an 

unwanted pregnancy is not only an attack on personal 

autonomy but also infringes her right to privacy, bodily 

integrity and religious liberty. Laws that force women to 

bear children not only rob women of their bodily integrity 

but make women, as a class, involuntary servants to 

foetuses. It is pertinent to state that any forced act upon 

the body of the women without her consent is a violation 

of basic human rights. This is a serious problem in India, 

where the right to reproduction is handled by the spouses 

and the in-laws rather than the woman

When the Government cannot compel an individual to 

use his or her body as an instrument for preserving people 

who are already born then the question raises in the mind 

as to how can the government force a woman to continue 

a pregnancy that might entail great health risks for the 

sake of a foetus. A foetus cannot have rights superior to 

those of a person who has already been born.

“There is no freedom, no equality, no full human dignity 

and personhood possible for women until they assert and 

demand control over their own bodies and reproductive 

process. The right to have an abortion is a matter of 

individual conscience and conscious choice for the 
5women concerned .”

Another reason to recognize the right to abortion as an 

absolute right is to avoid illegal abortion that cause of 

serious health complications and even death of women 

.Since, the legal abortion services are not easily available. 

It is scandalous that such a basic right as the right to help 

with planning or preventing the birth of a child has been 
7denied to women .

2Manisha Garg, “Right to Abortion” , http://www.legalserviceindia.com/articles/adp_tion.htm

4K.D. Gaur, Criminal Law & Criminology 209 (Deep & Deep Publication, New Delhi, 2002)

6PIL No. 1 of 2016; judgement dated 20th September 2016
7Subhash Chandra, “Right to Abortion: A New Agenda”, AIR Jour 129 (1997)

5Betty Friedan: Abortion: A Women’s Civil Rights, 39, 1st ed., 1999

3K.Mathiharan & Amit K. Patnaik(eds), Modi’s Medical Jurisprudence & Toxicology 1013 (Lexis Nexis Butterworth, New Delhi, 23rd ed., 2006)



Further, right to abortion is a species of right to privacy, 

which is again proclaimed a continuance of the right to 

life under Article 21. As the right to life includes right to 

enjoy life with all the limbs and faculties thus, it implies 

right to procreation and right to have control over 

reproductive organs are included in the broader concept 

of right to life. In Kharak Singh vs. State of U.P and 
8others , the Supreme Court has interpreted Article 21 and 

stated “that a person has complete rights of control over 

his body organs and his ‘person’”. Thus, Right to 

procreation and to have control over one's reproductive 

organs and give birth to another right i.e. the right to 

abortion is also included into it.

ABORTION AS A HUMAN RIGHT 

Human Rights are those rights, which should be available 

to every individual in the society without any kind of 

discrimination. The most significant human right is the 

right to life. It is a supreme and an inalienable human 

right from which no derogation is permitted. Right to life 

is a woman’s individual right to her liberty and to the 

pursuit her happiness and also sanctions her right to have 

an abortion.

A reproductive Right is also one of the human rights and 

is of great concern for women’s health. Reproductive 

Rights is also a part of right to life and therefore it is the 
9greatest need for the human society . Without 

reproductive freedom, including the right to abortion, 

women will never achieve equality with men and will be 

deprived of benefits regarding their health, employment, 

education and their roles in family affairs. Reproductive 

rights are internationally recognized as critical for both 

advancing women’s human rights and to promote 
10development .

Since its inception the United Nations has maintained 

that reproductive freedom is a basic human right. 

Promotion of women’s reproductive rights has recently 

gained momentum, in large part, due to the 1994 

International Conference on Population and 

Development (ICPD), held in Cairo, and the 1995 Fourth 

World United Nations Conference on Women which was 
11held in Beijing . The consensus statements created at 

these conferences touch on women’s right to abortion, 

and thus provides additional support for the notion that 

women’s reproductive rights are human rights. Treaties, 

monitoring bodies, interpretations and jurisprudence 

have also played a large role in advancing women’s 
12reproductive rights . 

The Preamble of the Universal Declaration of Human 

Rights describes the Declaration as, “a common standard 

of achievement for all peoples and nations” and states 

that “the peoples of the United Nations have reaffirmed 

their faith in fundamental human rights, in the dignity and 

worth of the human person, and in the equal rights of men 
13and women .”  The article two of the above declaration 

states that these rights and freedoms belong to everyone, 

without discrimination, by virtue of being a human being: 

“Everyone is entitled to all the rights and freedoms set 

forth in this Declaration, without distinction of any 
14kind .”  The article three of the above declaration further 

states that, “Everyone has the right to life.” “The right to 
15life lays down the foundation of all other human rights ” . 

However, this Declaration does not create legal 

obligations. 

International Covenant on Civil and Political Rights 

(ICCPR) echoes and enforces the right to life of the 

declaration. The Article 1of ICCPR lays down that, 

“Every human being has the inherent right to life. Law 

shall protect this right. No one shall be arbitrarily 
16deprived of his life .”  It declares that, ‘every human 

being’ has the inherent right to life, while in respect to 

other rights the expressions used are ‘everyone’ and 

‘every person’. The use of different terminology raises 

the doubt whether ‘every human being’ has a wider 

connotation than ‘everyone’ and could therefore be 

understood to include the unborn child. However it is a 

well understood fact that the criminalization of abortion 

can have serious implications regarding the right to life. 

This can be backed by various instances of suicides 

While establishing the democratic setup, our 

Constitution framers were vigilant and inculcated the 

sprit that people must be protected against misuse of 

power by the government and its officials and thus 

provided for the fundamental rights in part-III of the 

Constitution. The article 21 of Indian constitution 

provide right to life which includes within its ambit the 

right to privacy. Right to life and personal liberty is one of 

the most fundamental, precious, inalienable rights of 

citizens. 

2.  Provisions under the Indian Penal Code, 1860

The provisions regarding the termination of pregnancy in 

the Indian Penal Code, 1860 (IPC) were enacted about a 

century ago and were drawn up in keeping with the then 

British Law on the subject. Section 312, 313 and 314 of 

Article 12 of the CEDAW provides that, “States parties 

shall take all appropriate measures to eliminate 

discrimination against women in the field of health care 

in order to ensure, on a basis of equality of men and 

women, access to health care services, including those 

related to family planning.”

LEGAL SCENARIO ON ABORTION IN INDIA

which are committed by the young females as a result of 

failure to perform an abortion due to its criminalisation 

by the state will lead to direct violation of right to life. The 

Failure on the part of the state to prevent unnecessary 

deaths due to anti-abortion laws has raised issues 

pertaining to its obligation to ensure that everyone enjoys 

the right to life. 

1.  The Constitution of India 

This guarantee imposes a restraint on the government and 

it is part of the cultural and social consciousness of the 

community in India. In this context, every woman in 

India owes an individual right, right to her life, to her 

liberty, and to the pursuit of her happiness, that sanctions 

her right to have an abortion.  The women have 

reproductive right and can decide about her sexual health 

and shape her reproductive choices. Further, to ensure 

availability of human rights to women and to advance the 

development ,  the  in terna t ional  communi ty  

acknowledged reproductive rights of the woman. 

The MTP Act came effective in the month of April, 1972 

and again revised in the year of 1975 to eliminate time 

consuming procedures for the approval of the place and 

to make services more readily available. This Act was 

amended in the year 2002 and again in 2005. The 

Preamble of the MTP Act states that it is “An Act to 

provide for the termination of certain pregnancies by 

registered medical practitioners and for matters 
19connected therewith or incidental thereto ” .

Section 314 makes a provision for imprisonment up to ten 

years and fine also, who intends to causes miscarriage of 

a woman by doing any act.  

In India, the Central Family Planning Board 

recommended the Ministry of Health on August 25, 1964 

to constitute a committee. The Shantilal Shah Committee 

was formed in this regard who studied the need of 

legislation on abortion and issued its report on December 
1830, 1966 .On the basis of this report the government has 

introduced and passed the Medical Termination of 

Pregnancy Act, 1971 (MTP Act) and liberalised abortion 

laws in India. The committee acknowledged that there 

did not exist and would not exist in the predictable future 

either the doctors or the medical facilities to support an 

extensive abortion programme. It also specifically denied 

that its intention was to force down for the legislation of 

abortion only for the population control in India.

3. Medical Termination of Pregnancy Act, 1971. 

17I.P.C   deals with the law on abortion and miscarriage. 

Section 313 provides the punishment for life or ten years 

and fine, who causes the miscarriage of a woman without 

her consent. 

Section 312 provides that if any person causes a 

miscarriage of woman, he shall be punished with the 

imprisonment up to three years and fine or with both and 

if the woman be quick with child then he shall be 

punished with imprisonment up to seven years and fine 

also. Under this section a woman who causes her 

miscarriage or gives consent to miscarry is also liable for 

punishment, although this section makes an exception for 

causing miscarriage in good faith for saving the life of 

woman. 

81963 AIR 1295

11Cook, Dickens and Fathalla, Reproductive, Health & Human Rights: Integrating Medicine, Ethics and Law 148 (Oxford University Press, New 
York, 2003

15Ibid

12
Centre for reproductive rights, “Bringing Rights to bear: An Analysis of the work of UN Treaty Monitoring Bodies on Reproductive and Sexual Rights”

13https://www.un.org/en/udhrbook/pdf/udhr_booklet_en_web.pdf
14Ibid

9SUPRA NOTE 2

16Ibid

10SUPRA NOTE 1

17https://indiankanoon.org/doc/1569253/
18Government of India, Report of the Committee to study the Question of Legalization of Abortion, 36
19https://tcw.nic.in/Acts/MTP-Act-1971.pdf
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 The Act authorizes a registered medical practitioner to 

terminate the pregnancy of a woman on the prescribed 

grounds when pregnancy does not exceed a period of 

twelve weeks. However, in case of a pregnancy 

exceeding twelve weeks but not exceeding 20 weeks the 

concurring opinion of at least two registered medical 

practitioners who are of opinion formed in good faith 

that: 

a. The continuation of the pregnancy would involve 

a risk to the life of the pregnant women, or 

Although this MTP Act provides a condition for the 

written consent of the pregnant mother before the 

technique is administered to her, the law fails to recognise 

the social reality that a woman cannot make a free choice. 

Thus, it is evident that the Act fails to achieve a 

equilibrium between the right of the unborn to be born 

and the right of the woman, who bears, gives birth and 

rears the child, to decide whether she wants the child or 

wants to abort the foetus. 

c. If the pregnancy is caused by rape; or 

e. Failure of any device or method used by the 

married couple for the purpose of limiting the 

number of children; or 

d. There exists a substantial risk that if the child is 

born born it would suffer from some physical or 

mental abnormalities so as to be seriously 

handicapped; or 

The constitutionality of the MTP Act has been challenged 

regularly on numerous grounds. In Nikhil D. Dattar v. 
20Union of India , section 3 and 5 of the MTP Act were 

challenged. The brief facts of this case are that the foetus 

was diagnosed for complete heart block thus the 

Petitioner, in her twenty sixth week of pregnancy, had 

sought termination of pregnancy. The petitioner had 

contended that section 5(1) of the MTP Act should be 

f. Risk to the health of the pregnant woman by the 

reason of her actual or reasonably foreseeable 

environment. 

b. A risk of grave injury to her physical or mental 

health; or 

NEED FOR RIGHT TO ABORTION

In Developing countries like India it is felt as a need to 

bring about abortion reforms due to reasons of 

overpopulation, poverty, women mortality, sex selection 

etc. In developed countries, emancipation of the status of 

women was seen as the primary reason for abortion 

reforms.

In a pending case before the Supreme Court i.e. Swati 
21Agarwal & Ors. v. Union of India , the Petitioners have 

filed a PIL challenging the validity of Section 3(2), 3(4) 

and 5 of the MTP Act as violative of Article 14 and 21 of 

the Indian Constitution. 

read in such a manner so as to include the eventualities in 

section 3 and consequently, a direction should be issued 

to the respondents to allow the petitioner to terminate the 

pregnancy. The court held that “the courts are not 

empowered to legislate upon a statute. Sections 3 and 5 

provide for right to terminate pregnancy only under the 

specified circumstances and the remedy under section 5 

can only be available when the non-termination of 

pregnancy would be dangerous to the life of pregnant 

woman.” While dismissing the petition the court further 

held that “since twenty six weeks of pregnancy has 

already passed the court could not pass any direction for 

exercise of right under section 3”.

The Abortion laws in India comes under the purview of 

welfare laws by the state. Even though they are imposed 

with a wider aim of achieving welfare, they continue to 

remain confined to the socio-economic and political 

interests of a state. A woman who chooses to end her 

pregnancy with an abortion may face greater social 

disapproval and will have to pay more, travel farther, or 
22wait longer to obtain an abortion . 

In country like India, where contraception is not easily 

available to rural women, an abortion might be their only 

way for  addressing unwanted pregnancies.  

Criminalization of Abortion encourages illegal, 

backdoor abortions. Thus, the major flaw is in the 

assumption that the foetus is a life and thus abortion 
23should be criminalized .  

25The Court in the case of Roe vs Wade   ruled that “the 

state cannot restrict a woman's right to an abortion during 

the first trimester. However, the state can regulate the 

abortion procedure during the second trimester "in ways 

that are reasonably related to maternal health," and in the 

third trimester, demarcating the viability of the foetus, a 

state can choose to restrict or even to proscribe abortion 

as it sees fit”. 

The Bombay High Court, upholding the provisions of the 

MTP Act, which bans the abortion of foetus more than 

twenty weeks old, refused permission to the petitioner 

Niketa and Harish Mehta to abort their twenty-five weeks 

old foetus, which was diagnosed with congenial cardiac 

Termination during the first 12 weeks requires a 

certificate by one registered gynecologist or obstetrician. 

From 12 to 20 weeks, termination is permitted only if 

there is risk to the life of the pregnant woman or if it 

would cause grave injury to her physical and mental 

health, or alternatively, that there is a substantial risk that 

a seriously handicapped child would be born. 

Termination during this period required certification 

from two registered gynecologists or obstetricians. 

24After the famous decision of Roe vs. Wade   by the 

United States Supreme Court many laws which were 

against abortion were declared unconstitutional on the 

ground that it violates a constitutional right to privacy.

Under the MTP Act, the right to abortion was made 

available only at the discretion of the medical 

practitioners. Permission is granted if the pregnant 

woman succeeds in satisfying him that the conditions for 

abortion given in the act are met.

After this case the right to abortion was made available to 

women in majority of the countries throughout the world. 

But, it is not has been taken into consideration by India 

until the advocates in the Parliament like Nand Kishore 
26Singh and Vikram Chand Mahajan   raised the demand in 

the Parliament that abortion should be available to every 

woman who wishes to exercise the right irrespective of 

the reason. 

disorder. Division Bench of the court asked the couple to 
27seek help from the legislature .

28The High Court in the case of Satya v Shri Ram  

observed that “the Court has to attach due weight to the 

general principle underlying the Hindu Law of Marriage 

and the importance attached by Hindus to the principles 

of spiritual benefit of having son who can offer a funeral 

cake and libation of water to the manes of his ancestors 

and held that termination of pregnancy without the 

consent of her husband amounts to cruelty within the 

meaning of the Hindu Marriage Act.” The husband was 

therefore granted divorce as, in the words of the 

judgement, the wife had refused to “satisfy a husband’s 

natural and legitimate craving to have a child.  

The Courts in India have been silent on any direct 

declaration of the right to abortion but impliedly court has 

infringes the right of women. Supreme Court of India in 

various cases have not favor right to procreation and to 

have control over one's reproductive organs gives birth to 

another right i.e. the right to abortion. 

29The Supreme Court in Suman Kapur vs Sudhir Kapur   

also held that “an abortion by a woman without the 

consent of her husband would amount to mental cruelty 

and a ground for divorce”

30Also, in S.k Verma v. Usha   it was held that “aborting 

foetus in the very first pregnancy by a deliberate act 

without consent of husband could amount to cruelty”.

It will also be pertinent to point out that courts in India do 

not favorably view a wife’s decision of terminating her 

pregnancy without the consent of her husband even 

though the Medical Termination of Pregnancy Act 1971, 

(MTPA) does not require the consent of the husband. In 

India the foetus is considered the husband's property in 

India. So, irrespective of whether a woman wants to have 

a child or not, her husband's decision is taken into 

consideration and when every petty decision of a 

woman’s life is subjected to the consent of her husband, 

family and society, it is very difficult for her to exercise 

control over her womb.
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32In the case of Devika Biswas v. Union of India , the 

Supreme Court held that “a woman’s reproductive 

autonomy to be her fundamental right to privacy, and has 

said that the decision to have or not have a child should be 

hers alone, devoid of any state intervention”. 

However, so far, there has not been any such visible 

change in the MTP Act to give effect to the above 

judgments. Hence it has become important to secure the 

right to abortion to every woman in India. The MTP Act is 

now an outdated and due to which women are forced to 

move court. Consequently, the judgments are doled out 

very drastically due to individual interpretations of law 

by the Courts.

However, the Supreme Court in the landmark case of 
31Suchita Srivastava v. Chandigarh Admin  held that 

“Article 21 of the Indian Constitution which guarantees 

right to life and personal liberty has a broader dimension 

which extends to liberty of a woman to make 

reproductive choices. These rights are the components of 

the woman s right to privacy, personal liberty, dignity and 

bodily integrity as enshrined by Article 21”.

In July 2017, a Kolkata woman was allowed to terminate 

her 26-week pregnancy by the Supreme Court because 

the foetus suffered from cardiac ailments. However, in 

February, the same Supreme Court refused another 

woman's plea to abort a 26-week-old foetus that would be 

born with Down syndrome.

In May 2017, a 35-year-old HIV+ woman from Bihar was 

forced to have a baby because her paperwork got stuck at 

a government hospital for 4 weeks and she crossed the 

20-week mark. A long legal battle ensued, which ended 

with both Bihar's high court and the Supreme Court 

Further, in Justice K. S. Puttaswamy (Retd) & Anrs. v. 
33Union of India and Ors . , the Supreme Court 

unanimously affirmed right to privacy as a fundamental 

right under the Constitution and reiterated Suchita 

Srivastava’s case and held that “the woman s right to 

abortion falls within the purview of right to privacy and 

hence all her reproductive rights should be ensured by the 

state”. Thus, it has been established by the courts that the 

woman’s right to abortion is a fundamental right. 

In the case of the 14-year-old girl from UP, the court 

denied her the permission to abort by reason of 'advanced 

pregnancy' (32 to 33 weeks). However, it is pertinent to 

mention that the girl's family lost a precious 8 weeks in 

the long-drawn-out legal proceedings. Later, she was 

forced to marry with her rapist.  

rejecting her abortion plea stating that she was already 26 

weeks pregnant by then and abortion was a risky 

proposition.

All of this could have been avoided, had the law worked 

in favour of the victim, instead of against her.

Right to Abortion vs. Right to Life of the Unborn 

All these incidents make it quite evident that unless 

alternate provisions and laws are made no plausible 

solution could be achieved and the courts will continue to 

be forced to evaluate and rule on individual cases. The 

present system might work as a stop-gap arrangement, 

but it cannot be considered as a feasible solution to the 

problem in the long term. The slow legal machinery is 

another loop hole in this direction.

The validity of the abortion laws has been questioned on 

Another reason because of which the MTP Act failed is 

that it often takes into account the case of underage rape 

victims where pregnancies are discovered very late. Due 

to the attached stigma to rape and the silence of the 

victims underage pregnancies are often discovered only 

when the child develops health issues. In many cases, by 

the time they come in the light, the child is either nearly 

very close to the 20-week mark or has already crossed it. 

As a result of which there are a slew of cases with young 

girls and women pleading before the courts to allow them 

to terminate their unwanted pregnancies that are over 20 

weeks.

In 2008 also when a couple has filed petition in the 

Bombay High Court to abort at 26 weeks as the foetus 

was diagnosed with a heart defect, they were turned 

down. This case was among the first few cases in which 

the court was observed that due to advancements in 

medical technology, pre-natal defects could be revealed 

even after 20 weeks and that therefore opined that it was 

time to re-evaluate MTP. 

the ground of constitutionality of ‘right to life of an 

unborn and the right of the mother to bear or not to bear a 
34child . 

Those who are against legal restrictions on abortion 

describe themselves as pro-choice while those who are in 

favour of prohibition of abortion are considered as pro-

life advocates. Pro-life individuals believes that human 

life should be valued either from fertilization or 

implantation until natural death. Hence it is the God who 

is the giver of the life and death and not the parents. On 

the other hand to be “pro-choice” is to believe that 

individuals have unlimited autonomy with respect to 

their own reproductive system as long as they do not 
35breach the autonomy of others .  Pro-choice individuals 

accept that woman should have complete control over the 

fertility and pregnancy. It is personal choice of woman to 

have children as it affects her body, personal health and 

future. 

CONCLUSION   

The constitution has also granted women the absolute 

right to choose whatever she wants to do with her body. 

India does not compute 'choice' as a factor for abortion in 

its present abortion laws. The MTP Act does not simply 

provides a woman to choose to be or not to be a mother as 

abortions are conditional and predicated on the reasons 

like the physical health or mental health of the mother, a 

handicapped or malformed child, underage pregnancies, 

rape, pregnancies in women of unsound mind and failure 

of contraception. The fact is that women have been 

trapped and reproduction is used consciously or not as a 

means to control women, to limit their options and to 

make them subordinate to men. 

No person can dictate to her what she should do in matters 

pertaining to reproduction. Therefore, interfering with 

her reproductive choices is a breach and invasion of her 

privacy and personal liberty.

The legal regulations have abrogated the women's right to 

liberty to a great extent, especially her right to self-

determination, right to have control over her body and 

right to abortion. These regulations have created serious 

inroads into a women's right to life and liberty.   Abortion 

laws are not completely liberal in India. Development is 

needed to suit the current requirements to protect the 

rights of the women in the county. The laws that restricts a 

women to go for abortion not only forces a women to take 

recourse for unsafe and illegal abortions but also leads to 

increase mobility death rate. Therefore, it is 

recommended that such unconstitutional laws infringing 

the rights guaranteed by the constitution to women in 

India must be struck down. Further, Judiciary should 

introduce some judicial tools to protect the right of 

women to terminate her pregnancy which must 

especially include the measures to control unsafe and 

illegal abortions. Also, introducing some amendments in 

the MTP Act would suffice the above purpose. The 

amendments in the MTP Act can be made in provisions 

related to the opinion of medical practitioner since the 

decision to abort the child or not is only based upon the 

opinion/choice of medical practitioner and not the 

women, whereas it is important to consider the view of 

women also as she is the one who has to bear the child. It 

is also suggested that Right to Abortion must be declared 

as fundamental right under Article 21 of the Indian 

Constitution since it clearly related to the life & liberty of 

women. Hence, it is concluded that females should be 

given right to have control over their body and 

consequently right to have or not to have child.
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the other hand to be “pro-choice” is to believe that 

individuals have unlimited autonomy with respect to 

their own reproductive system as long as they do not 
35breach the autonomy of others .  Pro-choice individuals 

accept that woman should have complete control over the 

fertility and pregnancy. It is personal choice of woman to 

have children as it affects her body, personal health and 

future. 

CONCLUSION   

The constitution has also granted women the absolute 

right to choose whatever she wants to do with her body. 

India does not compute 'choice' as a factor for abortion in 

its present abortion laws. The MTP Act does not simply 

provides a woman to choose to be or not to be a mother as 

abortions are conditional and predicated on the reasons 

like the physical health or mental health of the mother, a 

handicapped or malformed child, underage pregnancies, 

rape, pregnancies in women of unsound mind and failure 

of contraception. The fact is that women have been 

trapped and reproduction is used consciously or not as a 

means to control women, to limit their options and to 

make them subordinate to men. 

No person can dictate to her what she should do in matters 

pertaining to reproduction. Therefore, interfering with 

her reproductive choices is a breach and invasion of her 

privacy and personal liberty.

The legal regulations have abrogated the women's right to 

liberty to a great extent, especially her right to self-

determination, right to have control over her body and 

right to abortion. These regulations have created serious 

inroads into a women's right to life and liberty.   Abortion 

laws are not completely liberal in India. Development is 

needed to suit the current requirements to protect the 

rights of the women in the county. The laws that restricts a 

women to go for abortion not only forces a women to take 

recourse for unsafe and illegal abortions but also leads to 

increase mobility death rate. Therefore, it is 

recommended that such unconstitutional laws infringing 

the rights guaranteed by the constitution to women in 

India must be struck down. Further, Judiciary should 

introduce some judicial tools to protect the right of 

women to terminate her pregnancy which must 

especially include the measures to control unsafe and 

illegal abortions. Also, introducing some amendments in 

the MTP Act would suffice the above purpose. The 

amendments in the MTP Act can be made in provisions 

related to the opinion of medical practitioner since the 

decision to abort the child or not is only based upon the 

opinion/choice of medical practitioner and not the 

women, whereas it is important to consider the view of 

women also as she is the one who has to bear the child. It 

is also suggested that Right to Abortion must be declared 

as fundamental right under Article 21 of the Indian 

Constitution since it clearly related to the life & liberty of 

women. Hence, it is concluded that females should be 

given right to have control over their body and 

consequently right to have or not to have child.
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