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ABSTRACT
The introduction of Insolvency and Bankruptcy Code, 2016 brought a drastic change in the Indian insolvency
regime. Just like in any other countries in the World, the unexpected pandemic situation posed various economic
issues in our country also. This unprecedented situation has made its impact on the insolvency regime as well. The
legislature has come up with ordinances to address the issues surrounding the insolvency regime during this
pandemic crisis. The present paper is intended to analyse the issues and problems relating to corporate insolvency
resolution in India during the pandemic. The paper seeks to provide an overview of the key issues in this area. The
author tries to examine how far the ordinances are effective and tries to bring out the gaps in it. The objective of
this paper is to contribute to the understanding, to analyse and critically examine the present position of law and
to propose some suggestions in this regard
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Introduction
The introduction of Insolvency and Bankruptcy Code, 2016 brought a drastic change in the Indian insolvency
regime. It was indeed a major structural reform in the Indian insolvency regime wherein there was consolidation of
all the insolvency laws in a new form with new infrastructural set up different from the previously existing structure
in India which was in a scattered form.Corporate Insolvency Resolution Process under the IBC, which works
without the intervention of the court and in a time-bound manner, makes it unique from the earlier position.
Just like in any other countries in the World, the unexpected pandemic situation posed various economic issues in
our country also. This unprecedented situation has made its impact on the insolvency regime as well. The present
paper is intended to analyse the issues and problems relating to corporate insolvency resolution in India during the
pandemic.
Overview of Insolvency and Bankruptcy Code, 2016 and the Relevance of Corporate Insolvency
Resolution Process
Insolvency effect not only the debtor company but also various stakeholders, including the creditors and workmen
and ultimately the economy as such. Here comes the necessity and relevance of having a robust and efficient
Insolvency framework to address the issues of corporate failure and restructuring.
IBC has been drafted in such a way that the corporates need not go into liquidation as such. The option of restructuring
orresolution is given prior to that. It is only on the failure of resolution that the company goes into liquidation. The
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main objective includes maximization of value of assets, to promote entrepreneurship, availability of credit and
balance the interests of all the stakeholders.
A system of Corporate Insolvency resolution plays an important role in an economy in dealing with distressed
situations of corporate. Corporate failure may be due to financial or business failure. Thus, distress in a company
can be either because of financial distress, where the company has a viable business but unviable financial structure,
or can be economic distress, where the company business itself is unviable. The basic role of an insolvency resolution
system is to fundamentally preserve the viable companies, instead of going into liquidation and to liquidate the
unviable companies. Hence, we need an efficient system of corporate insolvency resolution wherein corporate
insolvency can be resolved at the earliest and in a most efficient manner. Here comes the significance of Corporate
Insolvency Resolution Process (CIRP) incorporated under chapter II of the Insolvency and Bankruptcy Code,
2016.
Chapter II, IBC, 2016 provides for a resolution process wherein default has been committed by the corporate
debtor. The creditors havebeen classified as financial creditors2 and operational creditor3 under IBC. CIRP can be
invoked by either financial creditor under section 7 or by an operational creditor under section 9 of IBC. The
corporate debtor by himself can also invoke the provisions of CIRP under section 10 of IBC. Thus, CIPR can be
invoked by the financial creditors, operational creditors or the corporate debtor by filing an application beforethe
Adjudicatory Authority, i.e. the NCLT. Once the application is admitted it has to be completed within 180 days
which can be extended to 90 more days, but not more than 330 days in total4. The process is carried out as per
sections 6 to 32 under chapter II of Insolvency and Bankruptcy Code. The unique feature of this is that unlike the
earlier legislations it is made without the interference of courts. Once the application is accepted by the NCLT, then
an Insolvency professional is appointed who shall constitute a committee known as Committee of Creditors5(COC),
who shall be comprising of the financial creditors. This interim resolution professional shall be replaced with the
resolution professional, who shall either be the interim resolution professional himself or a new person qualified to
be a resolution professional. It is thisresolution professional who shall replace the board of directors, and the
business shall be continued as a going concern. Meanwhile, the COC can reach a resolution. The resolutionplans
can be accepted from the resolution applicant and shall be kept before the COC for its approval. Once it is approved
by 66 percentage voting of the COC they shall be put before the NCLT by the Resolution Professional for the final
node. Once it is also approved by the NCLT it has to be implemented. And thus, can be said that a resolution plan
has come into effect. But there can be chances wherein the plan is either not approved by the COC or rejected by
the NCLT or that they cannot reach a resolution plan or that resolution plans are not received at all and the maximum
time period prescribed by the IBC has elapsed then this compulsorily goes to the liquidation process under sections
33 to 54 of chapter III part II of IBC. There the Liquidator is appointed, and the procedure is carried out as per the
provisions of the Act6 and finally results in the exit of the corporateentity.
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Hence it could be seen that IBC provides for a two-step process. First a chance of revival of the company is given
wherein it has to be reached within a specified timeline. This can avoid the unnecessary delay, which was one of
the major drawbacks of the earlier legislativesetup. Once it is found that the resolution process cannot be arrived
then compulsorily, it goes to the second step, that is the liquidation process. Thus, making it beneficialfor the
stakeholders involved in it that it can get what is left with the company, and also an easy exit for a financially
unviable company which ultimately is going to benefit the economy as such.
Covid-19 pandemic and IBC: An Analysis
Just like in any other countries in the World, the unexpected pandemic situation posed various economic issues in
our country also. This unprecedented situation has made its impact on the insolvency regime as well. The legislature
has come up with ordinances/ amendments to address the issues surrounding the insolvency regime during this
pandemic crisis. Measures were taken in forms of central government notification and Amendments.
In exercise of the powers conferred under Section 4 of IBC,2016 the central government increased the threshold
limit from Rs one lakh to Rs one crore as minimum amount of default to invoke the provisions of IBC7. This was
done mainly with the intention of saving the Micro Small and Medium Enterprises (MSMEs).
However,this circular created confusion since it did not specify as to whether it is retrospective or prospective in
effect. At this juncture, NCLT benches at Kolkata and Chennai came up with a clarification. Kolkata NCLT bench
in the cases of Foseco India Limited v. Om Boseco Rail Products Limited8 took the view that the central government
notification dated 24/03/2020 was prospective in nature since the notification doesnot specify anything, by applying
the rule of Interpretation of Statues, that a Statute will be presumed to be prospective unless specified to be
retrospective either expressly or by implication. Similarly, the Chennai NCLT Bench in the case of Arrowline
Organic Products Pvt. Ltd.v. Rockwell IndustriesLtd.9held that the notification can only be considered as prospective
in nature.
Another concern is that since this is not retrospective in nature, the earlier threshold of Rs one lakh would be
applicable to the pending cases. If so what would be position of cases pending at different stages like, if they are
awaiting admission by the NCLT, if they have already send the demand notice but has not filed the application
before the NCLT.
It is to be noted that this threshold limit was discussed even before in the Report of the Insolvency Law Committee,10
where in it mentioned that this low threshold has created pressure on the Administrative Authorities (NCLTs) with
a large number of cases, and that since going through CIRP entails high costs, results in sub-optimal outcome, and
hence to increase the limit to 50 lakhs and with respect to MSME a minimum default value of Rs 5 lakh at which
the operational creditors can initiate CIRP11.
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CP(IB)No. 1735/KB/2019.
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Amendments were bought in the CIRP Regulations12 and Liquidation Regulations13 as well. Reg. 40C was introduced
into the CIRP Regulations and Reg. 47A14 was introduced into Liquidation Regulations made relaxation to the
timeline during the lockdown period. Thus,the lockdown period will be excluded for the calculation of the total
timeline for the CIRP and liquidation process.
Section 10A was inserted in the IBC15 for the suspension of Sections 716,917,1018 of IBC,2016. It reads as follows:
“Section 10A. Suspension of Initiation of corporate insolvency resolution process. Notwithstanding anything
contained in sections 7, 9 and 10, no application for initiation of corporate insolvency resolution process of a
corporate debtor shall be filed, for any default arising on or after 25th March, 2020 for a period of six months or
such further period, not exceeding one year from such date, as may be notified in this behalf: Provided that no
application shall ever be filed for initiation of corporate insolvency resolution process of a corporate debtor for
the said default occurring during the said period.
Explanation. - For the removal of doubts, it is hereby clarified that the provisions of this section shall not apply to
any default committed under the said sections before 25th March, 2020"
This provision puts a blanket ban on the application for initiation of CIRP for any default occurred on or before 25th
March 2020 which was initially meant for six months, and later on extended further for one year. It prohibits the
initiation of CIRP by the financial creditor, operational creditor and corporate debtor.
The use of the term that no application shall “ever be filed” for initiation of corporate insolvency resolution
process creates difficulties /confusions in situations wherein default arises during the period of the ban, that is the
pandemic period, and it continues thereafter also.
In Siemens Gamesa Renewable Power Private Limited v. Ramesh Kymal19 NCLT bench at Chennai interpretedsection
10A, and it was held that there shall be no insolvency proceedings in India according to section 10A’s proviso
because “shall ever be filed” has been used. Such blanket protection under section 10A would incentivize a corporate
debtor to accelerate default so as to bring it within the prescribed period and avail a permanent abatement though
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Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) Regulations, 2016, Amendment
dated 29.03.20, available at https://ibbi.gov.in//uploads/press/92797aa5f444ab7215707834d4821409.pdf.
the Insolvency and Bankruptcy Board of India (Liquidation Process) (Second Amendment) Regulations, 2020., Amendment dated
20.04.2020.
The Insolvency and Bankruptcy Board of India (Liquidation Process) (Second Amendment) Regulations,2020, available at https://
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The Insolvency And Bankruptcy Code (Amendment) Ordinance, 202, Ordinance No. 9 of 2020 (w.e.f. 05-06-2020)available at https:/
/www.ibbi.gov.in/uploads/legalframwork/741059f0d8777f311ec76332ced1e9cf.pdf.
Insolvency and Bankruptcy Code, 2016, Section 7, Initiation of corporate insolvency resolution process by a financial creditor.
Insolvency and Bankruptcy Code, 2016, Section 9, Application for Initiation of corporate insolvency resolution process by operational
creditor.
Insolvency and Bankruptcy Code, 2016, Section 10, Initiation of corporate insolvency resolution process by corporate applicant.
IA /342/2020 in IBC sr.No. 347/2020IA.
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this might not have been the intent of the lawmakers20. Thus, the ambiguous language of the amendment has given
rise to various confusions regarding the scope of applicability of the amendment.21
This blanket ban creates difficulty for the financially distressed economically viable corporate entities, as they will
also be barred to initiate CIRP under section 10 of IBC. Their opportunity of getting revived is affected here.
Similarly, it is vague as to certain situations like where in demand notice for default above one lakh but below one
crore has been files under Section 822 and is pending admission before the Adjudicatory Authority.
Further S. 66(3)23 was inserted wherein it provided that the Resolution Professional shall not file any application
under section 66(2) for making contributions to the assets of the corporate debtor in the event of fraudulent trading
or wrongful trading by director or partner of the corporate debtor in respect of any default made, against which
initiation of corporate insolvency resolution process has been suspended under Section 10A.
After these notifications and the amendments to the IBBI regulations concerning Liquidation Process and CIRP,
the creditor and debtor relationship set out in IBC which aims at the balancing of interest has completely flipped24.
The increase in the threshold default limit is a relief for companies (debtors) facing pressure tactics by operational
creditors for recovery of paltry claims but may be adversely affecting other stakeholders like employees who may
not be able to file insolvency petition against their employers.25
Similarly, while analysing thePioneer Urban Land and Infrastructure Ltd. &Anr. v. Union of India &Ors26.the
Hon’ble Supreme Court has observed that the low default limit in IBC was made to allow small ones along with
large financial institutions to invoke the provisions of the code. Now it turns out that the increased threshold would
make the MSMEs susceptible and that the bigger industries would be encouraged to default on their payments to
the MSMEs and coerce them to settle at insufficient amounts.27
So far as the MSMEs are concerned, there are prevented from initiating the IBC proceedings wherein the default is
less than Rs one crore. MSMEs as operational creditors cannot invoke the provisions of IBC because of this
increased threshold limit thereby increasing the chances of wilful default from the side of their corporate debtors
20
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Conclusion and Suggestions
Insolvency law can serve as a tool to protect financially distressed debtors affected by COVID-19, to help them
preserve the value of the firm,restructuring of their debts28. Some authors have even argued that insolvency law is
not the problem but the solution,29 especially for large companies.30
Concerns which come up are with respect to the situations of pending cases wherein already the resolution plans
are approved. In cases wherein the pandemic situation brings in financialconstraints and difficulty to proceed with
the already approved plan comes, it becomes difficult to achieve the real objective as sought to achieve by the
code. Likewise, the lower threshold limit and the blanket ban on filing application can adversely affect the operational
creditors of the corporate debtor. There can also be situations of wilful default during this frozen period, thereby
increasing the chance of misuse of these provisions.
Moreover chances of misuse of these provisions are on the higher side as it has not been provided anywhere as to
determine if the default has been occurred due to the Covid-19 issues. While looking at the legislative measure
taken at other countries like Singapore had decided that a body of assessors will determine whether the inability to
perform the contractual obligations for which the relief is being sought by a party, has been caused due to the
pandemic31. Similar initiatives can be taken in India, where this power could be given to the regulatory tribunals,
and this approach will ensure that relief is provided only to the party in need without having to prove its inability
to perform its obligation.32
While insolvency law can act as a tool for the financially distressed companies that it helps to preserve value as
well as it helps to restructure it’s debts, it has got a lot of limitations duringthe present pandemic situation. Suspending
of all the rights as ablanket ban cannotbe considered as an appropriate measure. It can only bring the opposite
effect of what is intended. Steps have to be taken to make it more adaptive to the situation like to bring more clarity
to the gaps/ lacunae in the already introduced measures. A complete ban on filing of an application for CIRP has to
be lifted, and some methods to screen the genuine and needy cases has to be opted like it has been taken in other
jurisdictions. Some sanctions can even be imposed to debtors opportunistically using these exceptional rules.33Also,
the pandemic situations and the changes in the existing insolvency framework has made the alternative restructuring
methods under other laws open. Hence measures to make use of alternative methods of restructuring/re-organisation
in the most effective manner has also to be looked into.
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